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[Editor’s Note: This is part 5 of a 6-part series of articles on
Cognitive Biases and their impact on Litigation and Negotiation. Laura A. Frase, Of Counsel with Cantey Hanger
L.L.P. in Dallas, has over 30 years’ experience in Insurance Defense Litigation. She also serves as Negotiation/
Settlement Counsel for a number of her clients, having
resolved thousands of matters generating signiﬁcant
cost savings. Ms. Frase earned her law degree from
St. Mary’s School of Law. In 2013, she earned a Master’s Degree in Dispute Resolution from Southern
Methodist University, concentrating on Negotiation.
Ms. Frase is also a trained Mediator and an Adjunct
Professor at UNT Dallas College of Law. She is recognized
as a Top Woman Lawyer in Texas and AV Peer Preeminent rated. Any commentary or opinions do not reﬂect the
opinions of Cantey Hanger LLP or LexisNexis1 Mealey
Publicationsä. Copyright # 2018 by Laura A. Frase.
Responses are welcome.]

I Gotta Be Me! Self-Enhancing Cognitive Biases

‘‘I hate to go on tryin’ your patience like this – but
well, I’m either dead right or I’m crazy.’’
– George Bailey, a.k.a. Jimmy Stewart1
Finally, we come to our internal Biases – those that
intersect with our egos and our sense of self. Many
of life’s most important decisions start with self.2 Selfconﬁdence and optimism motivate us to get through
our days – even to accomplish great things.3 The selffocused thinking that generates the Cognitive Biases
discussed in this commentary are normal, healthy
responses.4 They are hard-wired within us. They help
us exude the conﬁdence our clients demand when

they seek representation. Yet excessive self-esteem and
overconﬁdence generate a wide variety of decisionmaking mistakes.
The distinctions in these Biases are subtle. They inﬂuence our perspective. They implicate our perceptions
of who we are and how we ﬁt within our worlds. Yet
during negotiation and litigation management, these
internal ‘‘yes men’’ can impede our objective assessments of facts and cause us to neglect ‘‘the reality
that is outside of ourselves.’’5 In risk assessment and
decision-making, when confronted with ourselves,
these Biases can lead us astray.
I Am Always Right: Overconfidence Bias

Conﬁdence in ourselves is a necessary part of our practices. The Overconﬁdence Bias, however, is born from
our extreme conviction of our own rightness.6 We may
have ‘‘an ‘inﬂated belief in the accuracy of [our] knowledge,’ resulting in a miscalibration between conﬁdence
and accuracy that then hampers judgment.’’7 We are
simply more conﬁdent than the facts warrant.
For example, participants in one study were given nonsensical symbols and later asked to recall them. For
those who were 100% conﬁdent in their recall ability,
they were only right 85% of the time. If the participants
were 80-90% conﬁdent, they were correct only 55% of
the time.8 ‘‘Often wrong but rarely in doubt.’’9
This Bias has a peculiar twist. Studies have shown that
people are the most conﬁdent about circumstances in
which they possess the least amount of information.10
For example, people believe the chances of good things
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happening to them are higher than reality presupposes.
Similarly, we are overconﬁdent that bad things are
less likely to happen than they really do.11 And we
are often overconﬁdent in believing we can control
forces that are beyond our control. Overconﬁdence
‘‘is most pronounced for difﬁcult tasks, where the individual feels [in error] that he possesses a degree of control over the risk.’’12 One commentator suggests that
for lawyers, in particular, when a case is ‘‘unusual or
outside the lawyer’s experience, her overconﬁdence
actually increases.’’13
In one large study, 481 attorneys were asked to describe
one of their cases which they expected would go to trial
within the next year. Then they were asked, ‘‘What
would be a win situation in terms of your minimum
goal for the outcome of the case?’’14 As you may imagine, 65% of the attorneys generally overestimated the
probability that their goals would be met.15 Lawyers
with more experience were no less overconﬁdent that
those with less experience.16 Most interestingly, 64% of
the attorneys were pleased or very pleased at the outcome of the case, even though only 57% of them actually achieved their stated goals.17 As you know, when
operating in Hindsight Bias, our memories, and thus
the deﬁnition of a success, can be altered.
Scholars still debate the cause of this Bias. Some theorists believe Overconﬁdence Bias is a result of the
Anchoring Effect or Conﬁrmation Bias - clinging to
and remembering selectively recalled data increases
our certainty in our correctness.18 This Bias may also
be driven by the Availability Bias – we more readily
recall our successes rather than our failures.
Others suggest Overconﬁdence Bias is related to environmental circumstances; we are raised to believe we can
do anything, no matter the facts. As a self-fulﬁlling
prophesy, some even suggest Overconﬁdence Bias
works to our advantage because we may attempt tasks
which we might not likely attempt if ‘‘reality’’ set in.19
It is easy to see how this Bias affects our clients and the
decisions they may make. In another study, 413 litigants were evaluated as to their conﬁdence levels of a
jury trial win. In this study, 57% of the litigants
believed they had a 90% chance of winning their
trial. Amazingly, 24% believed they had a 100% chance
of winning.20 Thus, the Overconﬁdence Bias can cause
unrealistic expectations and push our clients toward the
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more risk-prone and expensive option of trial. The
Bias can also manifest in estimations of the business
value of our client’s projects and the potential for positive outcomes.21 The CEO client, for example, may
believe that she can turn the company around by the
sheer force of her talent.
Overconﬁdence can hinders us personally as we evaluate our client’s disputes. It may impede our ability to
predict the behavior of others, causing us to listen
poorly and overlook key facts or social cues.22 In Overconﬁdence Bias, we may unconsciously avoid recognizing our mistakes.23 It may lead a mild form to what
some call the ‘‘true-believer’’ syndrome – an inability to
recognize and acknowledge facts that counter our clients’ narrative. It may cause us to inﬂate settlement
demands or overestimate the probability that the
other party will accept our contact terms.24
Conﬁdence enhances our practices. Clients hire us to
predict outcomes assuredly. We need to feel convinced
of our abilities and knowledge to attract new clients.
‘‘Conﬁdence controls action.’’25 Yet, the Overconﬁdence Bias skews the accuracy of our predictions.
Coupled with other Biases such as Conﬁrmation
Bias (relying on that which agrees with us) and Loss
Aversion (taking more risk to prevent a loss) our excessive sureness may drive us to advise our clients to
make more risky moves in litigation or negotiation
approaches. Our conﬁdence alone should not be the
foundation of our decision-making.
What is Important to Me Must Be Important to
You: Egocentric Bias

We are egocentric thinkers. ‘‘We have considerable difﬁculty casting aside [our] own unique perspective when
attempting to take the perspective of another.’’26 This
Bias is often confused with, and even incorporated into,
the other Biases discussed in this commentary. For our
purposes, the Egocentric Bias is the assumption that
what is important to us must be important to the other
side. And equally, what we believe is unimportant is
also unimportant to our opponent.27 Since we are
rational in our perceptions,28 our choices and priorities
are thus rational and logical (as are all things we conceive ourselves). Therefore, we believe another’s interests and perceptions must be identical to our own. ‘‘Self
looms large in judgements that require people to take
others into consideration, resulting in predictable judgment errors.’’29
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The Egocentric Bias is ampliﬁed by other positive selfillusions, including an exaggerated perception that we
have control over outcomes controlled by others or
even chance events. Our egos push us to make unrealistic forecasts of our own future.30 The Bias may also
cause us to alter facts ‘‘to make oneself appear more
worthy or competent than one actually is.’’31 Basically,
when we are presented with ‘‘multiple conceptions of
what is fair, or faced with competing potential resolutions to a problem or conﬂict, people will tend to
choose the most self-serving one.’’32
While we have the responsibility to recommend
options that serve our client’s best interests, this selffocused perspective may cause us to advocate options
that also serve our own best interests. For example, a
CEO must operate her company in a manner that
beneﬁts the company, not her own personal interests.
In this Bias, we assume that the best personal priority is
automatically in the best interest of that company. ‘‘The
human psyche has a powerful ability ‘to rationalize as
right that which is merely personally beneﬁcial.’ ’’33
Failing to consider others’ interests and priorities can
breakdown our litigation and negotiation plans. We
may put together a line of attack that in no way suits
our client’s goals. We may believe, for example, that the
testator automatically wants an even division of the
assets without understanding that circumstances suggest
another plan is more beneﬁcial to all heirs. Disparate
negotiating parties may believe that the gaps between
their common interests is wider than it really is. Even
when both sides have identical information, we still tend
to measure the strength of the other side’s case using our
own self-interested priorities. We may think that a neutral party will favor our client’s case over the others.34
One commentator applied this Bias to the art of statutory interpretation. He suggests that when determining
the ‘‘plain meaning’’ of a statute, a ‘‘Justice may stubbornly attribute his own ‘meaning’ to a passage of statutory language – even being unconscious about his
stubbornness. He may sincerely believe that he merely
is attributing the ‘meaning’ which a reasonable reader
would attribute to the words.’’35 What is a reasonable
interpretation of meaning for the Judge is automatically
the statute drafters’ intent.
A healthy devotion to our self-interests is a laudable
survival skill. Yet in negotiations and litigation strategy,
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failure to appreciate and work within the other side’s
facts and priorities can cause miscalculation of the outcome or missed opportunities for negotiable trade-offs
that could satisfy the interests of both. What is ‘‘logically and rationally’’ good for us is not necessarily good
for our clients.
Superior to All Others: Above Average Effect

Sometimes referred to as the ‘‘Illusionary Superiority
Bias’’ or, more popularly, the ‘‘Lake Wobegon effect,’’36
the Above Average Effect means we believe that
our abilities and capacities are superior to those of
others. In other words, we believe we are above average
in tasks and thinking when compared to the typical
individual.37
This tendency to greatly inﬂate our own abilities and
skills cuts across numerous domains and populations.
We all can fall prey to this Effect - it impacts no matter
our sex, age, occupation, or level of education.38
In a study conducted in 1981, 93% of the U.S. drivers
polled believed they were better than the average driver.39 More recent studies suggest that 80% of those
studied believed they were above average or average
drivers while texting.40 In a study involving over 1
million high school students, 70% rated themselves as
having above-average skills in leadership, 60% said they
were above the median in athletic ability, and 60%
placed themselves in the highest category in the ability
to get along with other students.41 Clearly all of these
expectations are mathematically impossible.
Additional studies have shown that we believe we are
‘‘smarter, . . . better leaders, better managers, better
workers, healthier, more socially skilled, more sensitive,
more ethical, more charitable, more likely to vote, more
productive and (ironically) less susceptible to optimistic
Biases.’’42 One can easily see how, in the grand scheme,
this self-serving Bias can eventually become a ‘‘springboard to social disharmony.’’43
We also tend to believe we are less likely to experience a
negative event than the average person.44 We believe
that we are ‘‘less likely than others to experience heart
attacks, heart disease, strokes, skin cancer, alcoholism,
car accidents, divorces, unemployment, unwanted
pregnancy, and criminal victimization.’’45 The more
pronounced the perception of control over the event,
the more pernicious the effect.46 Problematically, being
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told the true average chance of the event occurring does
little to blunt the effect. People just assume they are
better at taking preventative measures, thus reducing
their personal risk.47
Examples of this Bias are replete throughout our practices. While spouses may accurately predict the rate of
divorce (50/50), most predict that their chances of getting a divorce is about 10%.48 Similarly, 98% of divorcees believe that they personally will collect every penny
of court-ordered child support, even though they
expect that generally only 40% of ex-spouses collect
the court-ordered funds.49 A survey of 155 Judges
found that 87.7% of them ‘‘believed that at least half
of their peers had higher reversal rates on appeal.’’50
One interesting study addressed whether International
Arbitrators are susceptible to various Biases, including
the Above Average Effect. Some have argued that Arbitrators are inferior to ‘‘independent judges’’ in international trade disputes, despite the many studies that
traditional judges are equally susceptible to a variety
of Biases.51 In 2014, attendees at the prestigious Congress of the International Counsel for Commercial
Arbitration in Miami were asked to participate in a
survey. The study leaders selected 262 Arbitrators
and asked them to evaluate their own skills and the
skills of their fellow attendees. After answering multiple
questions, almost 85% of those surveyed said that
they ranked themselves superior in arbitrator skills
than the median arbitrator attending the conference.52
Most interestingly, 92% of those surveyed said they
were superior in procedural efﬁciency to the median
of those attending.53 These participants were also
asked to determine whether, like judges, they were
impacted by other cognitive illusions, such as Anchoring and the Framing Effect. A very high percentage
denied they were similarly impacted. ‘‘Whether
appointed by the state and appearing in robes, or
selected by parties and appearing in business suits, adjudicators are human beings, and human beings make
predictable judgement and decision-making errors.’’54
In the negotiation and litigation context, this Bias
causes us to err because we may exaggerate our ability
to achieve desired results. We may formulate plans that
are unrealistic, based solely on our ‘‘extraordinary capabilities,’’ dismissing our colleague’s skills. Trial results
may be cock-eyed if we operate under the assumption
that we are better than opposing counsel. We may
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attempt to hold out for a better offer ‘‘because of our
superior talent,’’ creating the setting for impasse. We
may believe, erroneously, that we are more ﬂexible, fair,
competent, honest or cooperative and thus dismiss the
talent of our counterparts.55
Assuming we are always ‘‘above average’’ in our skills
and talent impacts objectivity and risks underestimating our opponent. In pride and arrogance, we will miss
opportunities for our clients.
Bad Behavior Speaks Volumes: Fundamental
Attribution Error

Our belief in our superiority is not limited to our own
proﬁciencies. We may also believe we are superior at
judging the foundation of another’s personality. When
confronted with another’s perceived undesirable behavior, we immediately assume that character ﬂaws motivate that behavior.56 Prevalent in American culture,
with Fundamental Attribution Error (FAE), we assign
(often negative) personality traits to explain socially
unacceptable or harmful behavior.57 We assume bad
behavior equates to inherent negative personality
traits.58 Contrarily, we underestimate how outside or
situational factors explain that same negative behavior.
FAE is not about social or racial prejudices.59 This is an
internal shortcut our brain takes when we judge behavior. For example, if a person doesn’t complete a task,
we may say the person is lazy or unmotivated. We may
not consider that perhaps the other person was given
incomplete instructions or had an intervening family
crisis. If someone does not respond to our offer right
away, we may believe they are playing games or trying
to gain improper advantage. Instead the other side may
simply be delayed in discussing the offer with her client.
Conversely, when someone demonstrates a socially
acceptable response, we do not believe that personality
traits are the reason they acted in that fashion. We
automatically assume external dynamics explain the
positive behavior. For example, if someone completes
a task ahead of a deadline, we may assume that the
person had help or the assignment was too easy. We
are less inclined to assume the other person was simply
responsible, organized, or dependable. We are evaluate
behavior using incomplete information.60
Remarkably, when explaining our own negative behavior, we tend to attribute that behavior to environmental
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or situational constraints rather than accept that our
character drives our behavior. A classic example is
‘‘my dog ate my homework.’’ We judge our incentives
as pure and selﬂess and the other side is wrong to believe
otherwise. We give ourselves the beneﬁt of the doubt
but are less charitable with others.
In this Bias, we can easily see how conﬂict ensues.
When someone’s behavior harms us, our anger motivates us to believe the other person is not just ‘‘bad’’ –
they are acting with malevolence.61 We then react
with heightened anger.62 The other party thinks our
reaction is unjustiﬁed because no harm was intended
or (in their perception) even occurred. These reactions
build on each other, escalating conﬂict - all because of
supposed motivations that simply do not exist. One
need only read the comments sections in on-line
news stories to see how this Bias plays out (with or
without the help of ‘‘internet trolls’’).
In an interesting opinion involving FAE, an inmate
argued that conducting a civil commitment hearing
via live video violated his due process rights because
the camera was to be focused solely on the inmate.
He argued that if the camera was focused in that
manner, the Judge might assume that his reactions
were part of the inmate’s personality, diminished mental health or innate character and not caused by other
witnesses’ testimony, the surrounding environment, or
other stimuli which would not be visible to the Judge.63
While the Court did not speciﬁcally address FAE in
its ruling, it held that conducting the hearing remotely
did not violate the inmate’s rights.64
One can clearly see how FAE impacts jurors, particularly when they must determine ‘‘intent, foreseeability,
mens rea, malice and scienter.’’65 For example, one
commentator argues that FAE negatively impacts the
criminal law defense of entrapment. Factﬁnders must
determine whether a person was predisposed to commit
a crime or whether the police improperly induced the
Defendant to commit a crime.66 With FAE’s assumption that personality ﬂaws explain bad behavior, the
entrapment defense become ineffective in supporting
reasonable doubt as to whether, but for the police
sting operation, a Defendant would have still committed the crime.67 Clearly connected to Hindsight
Bias, character defects means the Defendant had the
requisite intent.
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FAE can also play a confounding role in negotiations.
For example, each party may ‘‘attribute negative aspects
of the conﬂict to the dispositions and evil motives
of the other party’’68 while minimizing their own role
in the dispute. Now the parties are arguing not about
the terms of a potential contract but about their superior character while in combat with a ‘‘reprobate.’’
Assuming our opponent is malicious does little to promote the potential for agreement.
FAE can be diminished. The reaction occurs ‘‘unintentionally and without conscious awareness.’’69 Studies
have shown that once we have the time or the interest
to think about the behavior, we can adjust or ‘‘correct’’
our assumptions as to the cause of that behavior.70
‘‘[P]eople are willing to make quick and conﬁdent judgements of a subject’s personality trait based on a very
limited data sample.’’71 Making those quick judgements about the motivations of others solely based on
observed behavior may lead to judgment errors.
The Messenger Matters: Reactive Devaluation

As Groucho Max once said, ‘‘Your proposition may be
good but let’s have one thing understood – Whatever it
is, I’m against it!’’72 In Reactive Devaluation, who
conveys offers or information impacts how we value
what we receive. The messenger becomes intertwined
with the value of the message. If the offer comes from
an antagonistic adversary or someone who we do not
respect, that offer may be devalued.73 If the exact
same proposal is offered by a neutral or a friend, that
proposal is treated with more deference.74 In this nonrational reaction, the more we dislike our opponent,
the stronger the reaction.75 We ‘‘see enemies where
none exist.’’76
This phenomena was famously studied in the 1980s.
Participants were asked whether they supported a
nuclear disarmament plan in which the U.S. and Soviet
Union would immediately reduce their weaponry by
50%. When the participants were told that President
Ronald Regan proposed the idea, 90% believed the
proposal was advantageous or even-handed for the
U.S. When told that Soviet President Mikhail Gorbachev proposed the very same idea, only 44% of the
participants saw the idea as positive.77
Social scientists suggest different stimuli cause this Bias.
It may be triggered by fear that the opponent has access
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to undisclosed information.78 Some suggest the Bias is
caused by cynicism.79 Spite may also explain the reaction; we reject a proposal because we view the opponent
with such malevolence that declining even the most
beneﬁcial terms keeps our opponent from obtaining
what she wants.80 Aspiration may also be a cause. We
devalue an offer because we believe it is a signal that
additional concessions may be forthcoming.81 Whatever the cause, we react because the person making the
offer or conveying information is so distrusted that the
value of the message is lost.
In negotiations, Reactive Devaluation is ampliﬁed
when we view an offer as against the best interests of
our counterpart. The offer is therefore suspect and ultimately dismissed.82 What is good for our counterpart
must be automatically bad for us.83 We fail to understand that our counterpart may value terms of a potential agreement differently from us. The ‘‘possibility for
trades that beneﬁt both sides would simply not be
recognized.’’84 Reactive Devaluation can even cause
us to reject very beneﬁcial terms because the messenger
is so detested.
The same reaction can occur in litigation. Despising
the opponent may mean we miss acting on helpful
facts or documents produced by the other side. We
wait for the other shoe to drop – what are they holding
back? Information from adversaries lacks signiﬁcance.
As litigators and negotiators, we are trained to assume
that our opponents propose solutions or produce information that are in their own self interests. Yet in this
Bias, the messenger overpowers the value of the message. As with many other Biases, our assumptions about
the motivations and priorities of another may cause us
to miss opportunities. We must work to separate the
message from the messenger.
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and our perspectives. Check to determine if our
fundamental and psychological desire to be right is
driving our litigation or negotiation plans. If we cannot self-assess, we may not recognize our mistakes in
the future.85
Talk about Randomness and Lack of Control: If clients believe they have even the smallest amount of
control over the circumstances at issue (i.e. jury verdict), the Above Average Effect is rarely mitigated.86
Discuss with them early in the process what we truly
can and cannot control and the ﬁnancial and emotions
costs involved.87 Understanding that something is truly
random helps. Discussing lack of control also mitigates
the Overconﬁdence Bias. Some scholars have even suggested using other Biases, like the Availability Effect
discussed in Part 4 of this series, to mitigate self-serving
Biases.88 Yet the consequence of such manipulation
and ﬁne-tuning of the narrative can create more problems than it solves.89
Embrace Mistakes: They will happen. Recognizing
mistakes may feel embarrassing, demeaning, and even
traumatic, yet we learn from our mistakes. Remember
that ‘‘the anxiety that accompanies any realization that
we are wrong perfectly ‘reﬂects the urgency of our desire
to be right.’ ’’90 Analyze the results of your predictions
to calibrate Overconﬁdence. Accountability may also
reduce other Biases.91 We cannot let our egos keep us
from improving in our craft.
Separate the Message from the Messenger. Consider
how you would evaluate an offer, concession or
information if conveyed by a colleague rather than
foe. Does that change the assessment of value of the
information? As part of your strategy, consciously
chose the best person to convey any offer or information to your opponent so the message will be well
received.

Battling Ourselves

These self-serving Biases are perhaps the most difﬁcult
for us to face. We pride ourselves on our logic and our
rational approach to our clients’ problems. We believe
our strategies are the best options to shepherd them
through their legal troubles. How do we get out of
our own way?
Self-Assessment: Most of the Biases in this group can be
challenged by challenging ourselves. In analyzing and
deciding, we should pause and reﬂect on our motives
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Talk in Groups. In battling FAE, studies have shown
that discussing the behavior among a group attenuates
the Biases’ impact.92 A group can provide different
perspectives in analyzing ambiguous behavior and
enforce the idea that facts may be interpreted differently.93 Delaying your assessment of a causal connection between behavior and personality also reduces
FAE’s effect.94 Give yourself the time and space to
consider alternative explanations that involve outside
factors rather than character.
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6.

To go a step further, those who are unskilled in a task,
have little understanding that they lack the skill
(despite making many mistakes) and fail to recognize
their mistakes are said to have ‘‘meta-ignorance.’’
Those who are incompetent are least able to assess
their own abilities and in fact think they are doing
just ﬁne. Psychologist have dubbed this syndrome as
the Dunning-Kruger Effect after the authors’ extensive
work in this ﬁeld. See, Catherine Gage O’Grady, A
Behavioral Approach to Lawyer Mistake and Apology, 51
NEW ENG. L. REV. 7, 19 (Fall 2016).

7.

Elizabeth J. Reese, Techniques for Mitigating Cognitive
Biases in Fingerprint Identiﬁcation, 59 UCLA L. REV.
1252, 1261 (June, 2010).

8.

Dale Grifﬁn and Amos Tversky, Weighing of Evidence
and the Determinants Of Conﬁdence in HEURISTICS
AND BIASES: THE PSYCHOLOGY OF INTUITIVE JUDGEMENT 230 (Thomas Gilovich, Dale
Grifﬁn, and Daniel Kahneman, eds., 2013).

9.

Id.

10.

Robert Adler, Flawed Thinking: Addressing Decision
Biases In Negotiation, 20 OHIO ST. J. ON DISP.
RESOL. 683, 713 (2005).

11.

Russell Korobkin, Psychological Impediments to Mediation Success: Theory And Practice, 21 OHIO ST. J. ON
DISP. RESOL. 281, 284 (2006).

12.

Aaron J. Wright, Rendered Impracticable: Behavior
Economics and the Impracticability Doctrine, 26 CARDOZO L. REV. 2183, 2208 (2005).

We all want to be right. ‘‘It is ego-gratifying, imperative
for survival, and ‘one of life’s cheapest and keenest
satisfactions.’ ’’95 Our clients seek out our assuredness.
‘‘Conﬁdent lawyers who fundamentally believe in their
theory of a particular case, and the signiﬁcance of their
larger role in the system, will surely have more
success. . . than those plagued by self-doubt and indecision.’’96 Less extreme forms of these Biases are a part of
normal, healthy psychological human condition.
Yet in the litigation and negotiation context, our ‘‘normal’’ reactions can get in the way. Relying on our ‘‘superior’’ and ‘‘correct’’ views can directly and detrimentally
impact our clients’ positions. Because we ‘‘are inclined to
hold the misguided conviction that [we] somehow see
the world, and evaluate divisive issues, in a uniquely
clear, unbiased, and unmediated fashion’’ we may misjudge.97 These self-enhancing Biases can also magnify
other ﬂaws in our reasoning.98 We therefore should
adjust our evaluations away from ourselves, acknowledge the persuasive sway of these very normal and
healthy Biases and, consciously challenge our reactions.
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F. Pohl, ed. 2nd ed. 2012).

19.

Id. at 307.

20.

Donna Shestowsky, The Psychology of Procedural
Preference: How Litigants Evaluate Legal Procedures Ex Ante, 99 IOWA L. REV. 637, 682 (Jan.,
2014).

LITIGATION REPORT: Asbestos

29.

Id. at 23.

30.

Richard Birke and Craig R. Fox, Psychological Principles in Negotiating Civil Settlements, 4 HARV. NEGOTIATION L. REV. 1, 6 (1999).

31.

SCHACTER, GILBERT AND WEGNER, PSYCHOLOGY (2nd ed.) 254 (2011).

32.

Zachary Bray, The Hidden Rise of ‘Efﬁcient’ (De)listing,
73 MD. L. REV. 389, 446 (2014).

33.

Reis v. Hazelett Strip – Casting Corp., 28 A. 3d 442,
459 (Ct. Chancery Delaware, Feb. 1, 2011).

21.

Michelle M. Harner and Jamie Marincic Grifﬁn,
Facilitating Successful Failures, 66 FLA. L. REV. 205,
225 (2014).

34.
22.

Daniel S. Medwed, The Good Fight: The Egocentric
Bias, the Aversion to Cognitive Dissonance, and American Criminal Law, 22 J. L. & P OL ’ Y 135,145
(2013).

Richard Birke and Craig R. Fox, Psychological Principles in Negotiating Civil Settlements, 4 HARV. NEGOTIATION L. REV. 1, 5 (1999).

35.

Catherine Gage O’Grady, A Behavioral Approach to
Lawyer Mistake and Apology, 51 NEW ENG. L. REV.
7, 18 (Fall 2016).

Morell E. Mullins, Sr., Tools, Not Rules: The Heuristic
Nature of Statutory Interpretation, 30 J. LEGIS. 1,
59 (2003).

36.

From the tag line from Prairie Home Companion
created by Garrison Keillor: ‘‘Where all the women
are strong, all the men are good looking, and all
the children are above average.’’ http://prairiehome.
org/.

37.

Emily Pronin, Carolyn Puccio, and Lee Rose,
Understanding Misunderstanding: Social Psychological
Perspectives. in HEURISTICS AND BIASES: THE
PSYCHOLOGY OF INTUITIVE JUDGEMENT,
636, 640 (Thomas Gilovich, Dale Grifﬁn, and Daniel
Kahneman eds., 2013).

38.

Sean Hannon Williams, Sticky Expectations: Responses to
Persistent Over-Optimism in Marriage, Employment
Contracts, and Credit Card Use, 84 NORTE DAME L.
REV. 733, 754 (January 2009).

39.

O. Svenson, Are We All Less Risky And More Skillful
Than Our Fellow Drivers? cited by David Dunning,
Judith Meyerowitz, and Amy D. Holzberg, Ambiguity and Self-Evaluation: The Role of Idiosyncratic
Trait Deﬁnitions in Self-Serving Assessments of
Ability, in HEURISTICS AND BIASES: THE
PSYCHOLOGY OF INTUITIVE JUDGEMENT
324, 324 (Thomas Gilovich, Dale Grifﬁn, and Daniel
Kahneman eds., 2013).

23.

24.

Max H. Bazerman, Negotiator Judgment: A Critical
Look At The Rationality Assumptions in NEGOTIATION: THEORY AND PRACTICE, 224 (Melissa
Nelken ed., 2d ed., 2007).

25.

E. Ericha Kelsaw, Out of Our Right Minds: The Effects
of Cognitive Bias on Social Problems and How Taking
the Middle Road Can Help, 16 MICH. S. U. J. MED. &
L. 167, 236 (2012).

26.

John R. Chambers and Carsten K.W. De Dreu, Egocentrism Drives Misunderstanding In Conﬂict and Negotiation, 51 J. OF EXPERIMENTAL SOCIAL PSYCHOLOGY 15,
23 (2014).

27.

Id. at 16.

28.

Known as Naı̈ve Realism, we have the ‘‘tendency
to assume that one’s self is a rational perceiver, that
the world is as one sees it, and that other rational
perceivers should see it in similar terms.’’ John R.
Chambers and Carsten K.W. De Dreu, Egocentrism
Drives Misunderstanding In Conﬂict and Negotiation,
51 J. OF EXPERIMENTAL SOCIAL PSYCHOLOGY 15, 16
(2014).

8

1

MEALEY’S

LITIGATION REPORT: Asbestos

Vol. 33, #3 March 14, 2018

Aaron Crowe, 24% Of Drivers Admit to Coming Close to
Causing An Accident While Texting, Cheapcarinsurance.
net (July 15, 2013) http://www.cheapcarinsurance.
net/24-of-drivers-admit-to-coming-close-to-causingan-accident-while-texting/.

49.

Id.

50.

Chris Guthrie, Jeffery J. Rachlinksi and Andres J.
Wistrich, Inside the Judicial Mind, 86 CORNELL L.
REV. 777, 814 (2001).

41.

David Dunning, Judith Meyerowitz, and Amy D.
Holzberg, Ambiguity and Self-Evaluation: The Role of
Idiosyncratic Trait Deﬁnitions in Self-Serving Assessments of Ability, in HEURISTICS AND BIASES:
THE PSYCHOLOGY OF INTUITIVE JUDGEMENT 324, 324 (Thomas Gilovich, Dale Grifﬁn,
and Daniel Kahneman eds., 2013).

51.

Susan D. Franck, Anne Van Aaken, James Freda,
Chris Guthrie and Jeffery J. Rachlinski, Inside the
Arbitrator’s Mind, 66 EMORY L. J. 1115, 1119-1120
(2017). This call to strip International Arbitrators of
jurisdiction is issued despite the fact that Arbitrators
often possess ‘‘highly relevant domain expertise.’’ Id. at
1119.

42.

Sean Hannon Williams, Sticky Expectations: Responses
to Persistent Over-Optimism in Marriage, Employment
Contracts, and Credit Card Use, 84 NORTE DAME
L. REV. 733, 742-743 (January 2009) (citations
omitted).

52.

Id. at 1165.

53.

Id.

54.

Id. at 1173.

55.

Richard Birke and Craig R. Fox, Psychological Principles in Negotiating Civil Settlements, 4 HARV. NEGOTIATION L. REV. 1, 6 (1999).

56.

Douglas N. Frenkel and James H. Stark, Improving
Lawyers’ Judgment: Is Mediation Training De-Biasing?
21 HARV. NEGOTIATION L. REV. 1, 22 (Fall 2015).
Some researchers compound FAE with the psychological impact of implicit racial and other Biases. See
generally, L. Song Richardson, Cognitive Bias, Police
Character, and the Fourth Amendment, 44 ARIZ. ST. L.
J. 267 (Spring 2012). My goal is to solely address a
pure form of FAE.

40.

43.

David Dunning, Judith Meyerowitz, and Amy D.
Holzberg, Ambiguity and Self-Evaluation: The Role of
Idiosyncratic Trait Deﬁnitions in Self-Serving Assessments of Ability, in HEURISTICS AND BIASES:
THE PSYCHOLOGY OF INTUITIVE JUDGEMENT 324, 333 (Thomas Gilovich, Dale Grifﬁn,
and Daniel Kahneman eds., 2013).

44.

Neil D. Weinstein, Unrealistic Optimism about Future
Life Events, 39 J. PERSONALITY & SOC. PSYCHOL. 806
(1980).

45.

Sean Hannon Williams, Sticky Expectations: Responses
to Persistent Over-Optimism in Marriage, Employment Contracts, and Credit Card Use, 84 NORTE
DAME L. REV. 733, 744 (January 2009) (citations
omitted).

57.

Russell Korobkin, Psychological Impediments to Mediation Success: Theory and Practice, 21 OHIO ST. J. ON
DISP. RESOL. 281, 299 (2006).

46.

Id.

58.

47.

Id. at 748-749.

48.

Id. at 758 citing Lynn A. Baker and Robert E. Emery,
When Every Relationship is Above Average: Perceptions
and Expectations of Divorce at the Time of Marriage, 17
L. & HUM. BEHAV. 439, 443 (1993). Author Williams
suggests that correcting the perception of the chances
of divorce may be ill advised as studies have suggested
that there is a causal connection between such optimism and long-term marriage satisfaction. Id. at 738.

Drew E. Walker, Kevin A. Smith, and Edward Vul,
The ‘ Fundamental Attribution Error’’ Is Rational in an
Uncertain World 2547, Proceedings of the 37th Annual
Conference of the Cognitive Science Society, MINDMODELING.ORG (2015). https://mindmodeling.org/
cogsci2015/papers/0437/paper0437.pdf.

59.

It is, however, almost impossible to separate our prejudices from the assumption of character ﬂaws. In
FAE the assumption begins with perceived negative
or positive behavior and not with learned prejudicial
views.

9

1

MEALEY’S

Vol. 33, #3 March 14, 2018

60.

Douglas N. Frenkel and James H. Stark, Improving
Lawyers’ Judgment: Is Mediation Training DeBiasing? 21 H ARV . N EGOTIATION L. R EV . 1, 23
(Fall 2015).

61.

Russell Korobkin, Psychological Impediments to Mediation Success: Theory And Practice, 21 OHIO ST. J. ON
DISP. RESOL. 281, 300 (2006).

62.

Id.

63.

U.S. v. Baker, 836 F. Supp. 1237, 1242 (E. D. North
Carolina, 1993). The inmate’s attorneys also argued
that other perceptional Biases were triggered by the
manner in which the hearing was to be conducted,
causing the Judge to make a decision based on ﬂawed
information. Id.

64.

65.

66.

Id. at 1243. The Judge speciﬁcally found that observing the inmate’s demeanor is a much less reliable
indicator of dangerousness and that ‘‘the court’s ‘subjective feelings and intuition’. . .do not and should not
decide ‘close cases.’’’ Id. Studies generally assessing
cognitive Biases in decision-making, even by Judges,
suggests otherwise.
Victor D. Quintanilla, (Mis)judging Intent: The Fundamental Attribution Error in Federal Securities Law, 7
N.Y.U. J. L. & BUS. 195, 200 (Fall 2010). The author
proposes using the framework outlined in Tellabs Inc.
v. Makor Issues & Rights, Ltd., 551 U.S. 308 (2007),
suggesting that such judges and juries be required to
consider social situations and environmental situations
(such as social norms or situational constraints) and
‘‘compare and contrast culpable and non-culpable
explanations of behavior.’’ Id. at 245.
Kevin A. Smith, Psychology, Factﬁnding, and Entrapment, 103 MICH. L. REV. 759, 797 (February, 2005).

67.

Id. at 781.

68.

Robert Adler, Flawed Thinking: Addressing Decision
Biases In Negotiation, 20 OHIO ST. J. ON DISP.
RESOL. 683, 719 (2005).

69.

L. Song Richardson, Cognitive Bias, Police Character,
and the Fourth Amendment, 44 ARIZ. ST. L. J. 267, 270
(Spring 2012). Some scholars have argued that this
response is learned – for example, children often

10

LITIGATION REPORT: Asbestos

explain behavior using situational factors. Bradford
S. Simon, Intellectual Property and Traditional Knowledge: A Psychological Approach to Conﬂicting Claims of
Creativity in International Law, 20 BERKLEY TECH. L.
J. 1613, 1669 (Fall 2005).
70.

See generally, Daniel T. Gilbert, Ordinary Personology,
in THE HANDBOOK OF SOCIAL PSYCHOLOGY 89, 112-113 (Daniel T. Gilbert, et. al eds. 4th
ed. 1998) cited in Victor D. Quintanilla, (Mis)judging
Intent: The Fundamental Attribution Error in Federal
Securities Law, 7 N.Y.U. J. L. & BUS. 195, 222 (Fall
2010).

71.

Andres E. Taslitz, Police are People Too: Cognitive
Obstacles to, and Opportunities for, Police Getting the
Individualized Suspicion Judgment Right, 8 OHIO ST. J.
CRIM. L. 7, 17 (2010).

72.

HORSE FEATHERS (USA: Paramount Pictures
1932).

73.

Conversely, if the offer or information comes from
someone we highly regard, we may over-value the
beneﬁts of the offer or information, thus failing to
weight its credibility and appropriately adjust our
counter-offer accordingly.

74.

If we like someone, we may embue them with positive
character traits, such as generosity, without actually
observing the particular behavior. This Bias is called
the Halo Effect. DANIEL KAHNEMAN, THINKING FAST AND SLOW, 82 (2011).

75.

Robert A. Creo, The Art of Persuasion: The Written
Word—Asking Adversaries, 40 FEB PA. LAW. 14, 14
(January/February, 2018).

76.

Ganesh Sitaraman and David Zionts, Behavioral
War Powers, 90 N.Y.U.L. REV. 516, 553 (May 2015).

77.

Lee Ross, Reactive Devaluation in Negotiation and
Conﬂict Resolution, in BARRIERS TO CONFLICT
RESOLUTION 29 (Kenneth J. Arrow, Robert H.
Mnookin, Lee Ross, Amos Tversky and Robert B.
Wilson eds., 1995).

78.

Russell Korobkin, Psychological Impediments to Mediation Success: Theory and Practice, 21 OHIO ST. J. ON
DISP. RESOL. 281, 316 (2006).

1

MEALEY’S

79.

LITIGATION REPORT: Asbestos

Eyal Ert, Stephanie J. Creary, and Max H. Bazerman,
Cynicism in Negotiation: When Communication
Increases Buyers’ Skepticism, 9(3) JUDGMENT AND DECISION MAKING, 191-198 (May 2014). Retrieved February 22, 2018 from Cornell University, School of
Hospitality Administration site: https://scholarship.
sha.cornell.edu/cgi/viewcontent.cgi?referer=https://
www.bing.com/&httpsredir=1&article=1727&
context=articles.

Vol. 33, #3 March 14, 2018

Contracts, and Credit Card Use, 84 NOTRE DAME L.
REV. 733, 751 (January 2009).
90.

Catherine Gage O’Grady, A Behavioral Approach to
Lawyer Mistake and Apology, 51 NEW ENG. L. REV.
7, 17 (Fall 2016).

91.

Jan-Philip Elm, Behavioral Insights into International
Arbitration: An Analysis of How to De-Bias Arbitrators,
27 AM. REV. INT’L ARB. 75, 137 (2016).

Russell Korobkin, Psychological Impediments to Mediation Success: Theory and Practice, 21 OHIO ST. J. ON
DISP. RESOL. 281, 317 (2006).

92.

Kevin A. Smith, Psychology, Factﬁnding, and Entrapment,
103 MICH. L. REV. 759, 798-799 (February, 2005).

81.

Id.

93.

82.

Robert Adler, Flawed Thinking: Addressing Decision
Biases In Negotiation, 20 OHIO ST. J. ON DISP.
RESOL. 683, 721 (2005).

Gwen M. Wittenbaum and Garold Stasser, The Role of
Prior Expectancy and Group Discussions in the Attribution of Attitudes, cited in Kevin A. Smith, Psychology,
Factﬁnding, and Entrapment, 103 MICH. L. REV. 759,
800 (February, 2005).

83.

JONATHAN BARON, THINKING AND DECIDING 438 (2008).

94.

Günter Bierbrauer, Why Did He Do it? Attribution
of Obedience and the Phenomenon of Dispositional
Bias, 9 EUR. J. SOC. PSYCHOL. 67, 72-73 (1979).

84.

Id. at 439.
95.

85.

Catherine Gage O’Grady, A Behavioral Approach to
Lawyer Mistake and Apology, 51 NEW ENG. L. REV.
7, 19 (Fall 2016).

Catherine Gage O’Grady, A Behavioral Approach to
Lawyer Mistake and Apology, 51 NEW ENG. L. REV.
7, 15 (Fall 2016).

96.
86.

Sean Hannon Williams, Sticky Expectations: Responses
to Persistent Over-Optimism in Marriage, Employment
Contracts, and Credit Card Use, 84 NOTRE DAME L.
REV. 733, 744 (January 2009).

Daniel S. Medwed, The Good Fight: The Egocentric
Bias, the Aversion to Cognitive Dissonance, and American Criminal Law, 22 J. L. & POL’Y 135,141 (2013).

97.

Emily Pronin, Carolyn Puccio, and Lee Rose,
Understanding Misunderstanding: Social Psychological
Perspectives, in HEURISTICS AND BIASES: THE
PSYCHOLOGY OF INTUITIVE JUDGEMENT
636, 641 (Thomas Gilovich, Dale Grifﬁn, and Daniel
Kahneman eds., 2013).

98.

Brian M. Spangler, Heads I Win, Tails You Lose:
The Psychological Barriers To Economically Efﬁcient
Civil Settlement And A Case For Third Party Mediation,
2012 WIS. L. REV. 1435, 1444) (2012). I

80.

87.

Donna Shestowsky, The Psychology of Procedural
Preference: How Litigants Evaluate Legal Procedures
Ex Ante, 99 IOWA L. REV. 637, 683 (Jan., 2014).

88.

Christine Jolls and Cass R. Sunstein, DeBiasing
Through Law, 35 J. LEGAL STUD. 199, 204 (2006).

89.

Sean Hannon Williams, Sticky Expectations: Responses
to Persistent Over-Optimism in Marriage, Employment

11

MEALEY’S LITIGATION REPORT: ASBESTOS
edited by Bryan Redding
The Report is produced twice monthly by

1600 John F. Kennedy Blvd., Suite 1655, Philadelphia, PA 19103, USA
Telephone: (215)564-1788 1-800-MEALEYS (1-800-632-5397)
Email: mealeyinfo@lexisnexis.com
Web site: http://www.lexisnexis.com/mealeys
ISSN 0742-4647

